
Rule 27
Protocol for progressing complaints under

NASUWT Internal Union Discipline
1. Receipt of complaints

1.1
All complaints from a member, or made by resolution of the National Officers (excluding the Ex-President), about another member or other members should be submitted in writing to the Complaint Secretary
 (or if the complaint is received by another Officer of the Union it should be referred to the Complaint Secretary). For the purposes of this protocol the member(s) or National Officers making the complaint shall be known as the “complainant”, and the member about whom the complaint is made shall be known as the “respondent”.

1.2
Unless the appropriate Rule is specifically and accurately quoted in the complaint, the Complaint Secretary, on its receipt, will send the standard letter in Annex 1.

1.3 When it is clear that the intention of the complainant is that it be considered under the Rule 27 procedures, the Complaint Secretary will implement Rule 27 (4)(a) and send a copy of the correspondence to the respondent requesting a written response within ten days whether the complaint is admitted or denied. [Wherever “days” are referred to in this protocol, the number of days allowed are to be working days not including public holidays, weekends or days when the respondent is on annual leave in accordance with his/her terms and conditions of employment.]

2.
Referral to the Ex-President
2.1
On receipt of a response from the respondent denying the complaint or upon the expiry of ten days without response, the Complaint Secretary will send copies of all correspondence from the complainant and respondent to the Ex-President in accordance with Rule 27 (4)(b)(i). On receipt of a response from the respondent admitting the complaint, the Complaint Secretary shall convene a disciplinary committee hearing in accordance with Rule 27 (4)(d).  [If the respondent denies some of the allegations made by or admits others, then the Complaint Secretary will send copies of all correspondence from the complainant and respondent to the Ex-President in accordance with Rule 27 (4)(b)(i) asking the Ex-President to investigate only those allegations denied. No disciplinary hearing shall in this instance be convened until the Ex-President has determined whether a disciplinary hearing will be required for all or some of the allegations denied by the respondent.]

3.
Investigation by the Ex-President
3.1
The Ex-President will normally conduct a preliminary investigation by reviewing the correspondence submitted by the complainant and respondent unless s/he is unavailable, in which case a Past President will be asked by the National Officers to conduct the investigation and perform the responsibilities of the Ex-President under Rule 27 and this protocol. For the remainder of this protocol, the term “Ex-President” shall refer to Past-President when so appointed.
3.2
If the Ex-President considers that further information is required s/he will obtain this from the parties in writing.  Secretarial assistance will be identified by the Complaint Secretary to support the process.

3.3
Once the Ex-President considers s/he is in receipt of sufficient information to conclude the investigation, s/he will  first determine whether or not conciliation is appropriate,
 and if s/he considers that conciliation is appropriate then s/he will offer conciliation between the parties in accordance with Appendix 2 to this protocol.

 The Ex-President will then either:

(i) where conciliation has not been offered, unless the complaint is considered frivolous or vexatious, determine that the complaint proceed to a disciplinary hearing;

(ii) where conciliation has been offered and has either been unsuccessful or been refused, decide whether or not there are sufficient grounds to proceed with the complaint to a disciplinary hearing.

3.4
Having reached a decision the Ex-President will make a formal written report to the Complaint Secretary giving the reasons for the decision as to whether or not the complaint should proceed to a Disciplinary Committee hearing or if no further action should be taken in compliance with Rule 27 (4).

3.5
The Complaint Secretary will provide written notification of the decision to the complainant and respondent. 

3.6
If the decision is that there are sufficient grounds to proceed (i.e. that there is a prima facie case to answer) or a disciplinary hearing is required as the respondent has admitted the complaint (or some of the allegations):

(i)
the complainant and respondent will be provided with a copy of the Ex-President’s report (if any) to the Complaint Secretary;

(ii)
a hearing will be convened within 40 days of the receipt of the written report of the Ex-President or, where there is no such report,
 within 40 days of the admission being received by the Complaint Secretary from the respondent to the complaint.  Notification of the hearing date will be accompanied by the timetable and domestic arrangements for the hearing.

4.
Disciplinary Committee and appeal panel
4.1
At the first meeting of Executive, immediately after Annual Conference, Executive will elect members of Executive to serve on Disciplinary Committees and appeal panels.

4.2
Six members of the Executive will be elected to serve on Disciplinary Committees and 12 for appeal panels.

4.3 When a Disciplinary Committee or appeal panel is required, the President (or in his/her absence, a Vice-President)   will select its membership (together with an alternate or alternates, who will become a member of the Disciplinary Committee or appeal panel in the event that, for whatever reason, one of the members selected is unable to attend  the hearing) from those elected on an alphabetical rotational basis, subject to availability and taking into account specific equal opportunity considerations. Those selected (and any alternate(s)) will then be formally appointed by the National Executive.

4.4
Chairing of Disciplinary Committees and appeal panels will be in compliance with the specified provisions in Rule 27 (5)(a) and Rule 27 (6)(b)(i).

4.5
All Committee and panel members elected by Executive will be required to participate in equal opportunities awareness training prior to serving on a Disciplinary Committee or appeal panel.

5.
Administration of the hearing procedure
5.1
The Complaint Secretary will provide advice and support and administer the Rule 27 procedures.  

5.2
Other than in exceptional circumstances, Rule 27 hearings will be held at NASUWT Headquarters on weekdays.

5.3
Prior to the hearing if there are procedural issues to be addressed the Chair will rule on these and confirm the decision, in writing, to both parties (see 2.14 of Appendix 1).

5.4
The Disciplinary Committee and appeal panel hearings will normally be one day each in duration.  The complainant and respondent will be given equal time to present their case – normally two hours each for the presentation of evidence, including witnesses, 15 minutes each for cross- questioning the other party’s witnesses and 20 minutes each for summing up.  The Complaint Secretary or nominee will publish this timetable of the hearing when notifying the parties of the date (see 3.6(ii)).

6.
Witnesses

6.1
The complainant and respondent are entitled to identify witnesses to support their case.

6.2
Witnesses must provide a written, signed witness statement which gives the key points of their evidence.

6.3
Witnesses called simply to provide character reference will not be allowed.

6.4
Where the content of a witness statement is not contested the complainant and respondent may agree that the witnesses need not be called.

6.5
The party for whom a witness is appearing should question the witness in such a way as to expand on or provide additional information, not repeat that already in the statement.

7.
Miscellaneous
7.1
Where the complainant or respondent raises issues relating to Rule 27 or the procedure not covered by this protocol, the Complaint Secretary will consult with the Chair of the Disciplinary Committee or appeal panel, as appropriate, to obtain a ruling on the issue.  This will be conveyed in writing to all parties.

Annex 1
Dear

I am in receipt of your letter of………………… I have been appointed Complaint Secretary by the General Secretary.

I would be grateful if, for the avoidance of doubt, you could confirm to me in writing that it is your intention that your complaint is progressed in accordance with NASUWT Rule 27 Internal Union Discipline.

A copy of the Rule is enclosed for your reference.

Please identify which of Rules 27 (1)(a) to 27 (1)(g) your complaint relates to.

Yours sincerely

Complaint Secretary





APPENDIX  I

NASUWT  INTERNAL ASSOCIATION DISCIPLINE

DISCIPLINARY  COMMITTEE HEARING PROCEDURE

1. HEARING ARRANGEMENTS

1.1
Other than in exceptional circumstances, Disciplinary Committee hearings will be convened on a weekday at NASUWT Headquarters.

1.2
Other than in exceptional circumstances, Disciplinary Committee hearings will not be arranged during periods of school closure.

1.3

When necessary and appropriate, NASUWT will attempt to negotiate paid release from work to enable all participants to attend Disciplinary Committee hearings.

1.4

Where necessary and appropriate, NASUWT will reimburse participants in the event of salary loss being incurred as a consequence of attendance at Disciplinary Committee hearings.

1.5
Where a respondent is unable to attend NASUWT Headquarters on a date designated for a Disciplinary Committee hearing, s/he should inform the Complaints Secretary in compliance with Rules 27 (7)(c)(viii) and 27 (7)(c)(ix).

1.6

Whenever necessary and appropriate, NASUWT will provide accommodation at NASUWT Headquarters in order to facilitate participants in attending Disciplinary Committee hearings.

1.7

NASUWT will reimburse reasonable subsistence and travel expenses incurred by participants in attending Disciplinary Committee hearings.

1.8

In compliance with Rule 27 (8)(d)(i) the respondent and complainant (unless the complainant is the National Officers Committee (excluding the Ex-President)) may be represented at any Disciplinary Committee hearing by another member of the Union providing that member is willing to act as her/his representative. Where the complainant is the National Officers Committee (excluding the Ex-President) the complaint shall be presented by a National officer (known as the complaint presenter) appointed by the National Officers’ Committee.
1.9.1 In compliance with Rule 27(8)(d)(ii) the respondent and complainant shall notify the Complaint Secretary of the name and address of her/his representative as soon as practicable and in any event at least fifteen days before the Disciplinary Committee hearing.
1.10
If unrepresented, the Complaint Secretary will provide the respondent with a Clerical Assistant to provide administrative support at the Disciplinary Committee hearing.

1.11
The Clerical Assistant provided to the respondent will not attempt to make any form of record of the proceedings.  His/her role will be confined to providing administrative support to the respondent.
1.12
The Clerical Assistant appointed to support the complainant shall play no part in the proceedings other than to provide the complainant with administrative support.

1.13

All Disciplinary Committee hearings shall be convened in accordance with Rule 27 (7).

1.14
All Disciplinary Committee hearings shall be conducted in accordance with Rule 27 (8).

1.15
The Complaint Secretary will make separate consultation rooms available to the respondent and to the complainant for the duration of the hearing.

2. PROCEDURE PRIOR TO THE HEARING

2.1

Within five days of having been advised of the date of the Disciplinary Committee hearing (or such longer time as the Complaint Secretary may notify), the respondent shall forward to the Complaint Secretary any statement of case submitted under Rule 27 (7)(c)(v).

2.2

Within five days of having been advised of the date of the Disciplinary Committee hearing (or such longer time as the Complaint Secretary may notify), the respondent and the complainant shall submit to the Complaint Secretary a first bundle of documents for consideration at the Disciplinary Committee hearing.  These documents shall be paginated prior to submission.

2.3

The Complaint Secretary shall effect a simultaneous exchange of first bundles between the complainant and the respondent.

2.4

Within five days of the receipt of the first bundles (or such longer time as the Complaint Secretary may notify), the respondent and the complainant shall forward any supplementary bundles to the Complaint Secretary. The supplementary bundles shall be paginated prior to being forwarded.

2.5

The Complaint Secretary shall effect a simultaneous exchange of any supplementary bundles between the respondent and the complainant.

2.6

At least five days prior to the Disciplinary Committee hearing, the Complaint Secretary shall supply to all parties to the hearing a copy of a consolidated bundle to include all first and supplementary documents submitted by both the respondent and the complainant.

2.7

Neither the respondent nor the complainant will be permitted to table at the hearing, or to refer to in evidence, any document which is not included in the consolidated bundle.

2.8

Within ten days of having been notified of the date of the Disciplinary Committee hearing (or such longer time as the Complaint Secretary may notify), the complainant and the respondent shall provide to the Complaint Secretary written statements of the evidence of their respective witnesses.

2.9

The Complaint Secretary shall effect a simultaneous exchange of witness statements between the complainant and the respondent.

2.10
Within ten days of receipt from the Complaint Secretary of first witness statements, the respondent and the complainant shall forward to the Complaint Secretary any supplementary witness statements which they consider necessary.

2.11
The Complaint Secretary shall include all first and supplementary witness statements within the bundle for the hearing.

2.12
Witness statements must cover the key points of the evidence to be given.

2.13
At least five days before the hearing the complainant and respondent are required to inform the Complaint Secretary in writing of the names of the witnesses being called at the hearing.

2.14
At least ten days before the Disciplinary Committee hearing, the parties must submit to the Complaint Secretary written details of any procedural issues which they wish to raise.  The Committee Chair will determine such procedural issues prior to the hearing.  The Complaint Secretary will advise the parties, in writing, of the Chair’s determinations.

3.

PROCEDURE AT THE HEARING

3.1
Other than in exceptional circumstances Disciplinary Committee hearings will be of no longer than one day’s duration.

3.2

The complainant (or representative) or, as appropriate, complaint presenter and the respondent (or representative) will normally be allowed two hours each for opening statements and the presentation of witness evidence.  Witness evidence must be focused and relevant.

3.3
After her/his initial questioning of her/his witnesses, neither the complainant (or representative) or, as appropriate, Complaint presenter nor the respondent (or representative) will normally be allowed an opportunity to ask further questions of her/his own witnesses.

3.4
After her/his initial cross-examination of the other party’s witnesses for which there is up to 15 minutes per witness, neither the complainant (or representative) or, as appropriate, complaint presenter nor the respondent (or representative) will normally be allowed an opportunity to further cross-examine the other party’s witnesses.

3.5

Time taken by members of the Disciplinary Committee in cross-examination shall not count against the two hours allowed for presentation of case.
3.6
Where the respondent’s representative has not called the respondent as a witness, the Chair of the Committee may exercise his/her discretion to put questions to the respondent.

3.7

The complainant (or representative) or, as appropriate, complaint presenter and the respondent (or representative) shall each be allowed 20 minutes for closing statements.

3.8

No new evidence shall be introduced during closing statements.

3.9
The sequence of events at Disciplinary Committee hearing shall be:

(a)
Chair opens proceedings and makes introductions;

(b)
opening statement by complainant (or representative);

(c)
calling of first complainant’s witness for questioning in turn (and in strict adherence to the following sequence) by complainant (or representative) or, as appropriate, complaint presenter, respondent (or representative) and members of the Disciplinary Committee;

(d)
calling of further complainant witnesses for questioning as set out above;

(e)
opening statement by respondent (or representative);

(f)
calling of first respondent witness for questioning (in strict adherence to the following sequence) by respondent (or representative), complainant (or representative) or, as appropriate, complaint presenter and members of the Disciplinary Committee;

(g)
calling of further respondent’s witnesses for questioning as above;

(h)
closing statement by complainant (or representative) or, as appropriate, complaint presenter;

(i)
closing statement by respondent (or Representative);

(j)
departure of complainant and respondent;

(k)
determination of complaint by Committee.

3.10

At the discretion of the Chair, members of the Disciplinary Committee may intervene at any time during the hearing in order to seek further information/clarification in respect of any issue under consideration.

3.11
Witnesses will not be in attendance during the hearing other than when giving their evidence.

3.12
Witness statements will normally be taken as read and questioning of their own witnesses by the parties who have called them will be confined to matters not included within the written statement.

3.13
For the avoidance of doubt, cross-examination of witnesses by the other party and/or members of the Disciplinary Committee may involve questioning on the content of written statements in addition to matters not referred to in the statements.

3.14
Witnesses will not normally be recalled unless the Chair rules otherwise.

3.15
The Disciplinary Committee may require the parties to withdraw from the room at any time should the members of the Committee wish to deliberate.

3.16
Neither party may be present in the room allocated for the hearing in the absence of the other.

3.17
The ruling of the Chair is final and binding on all parties in respect of any interpretation of this procedure and/or matters not covered therein.
3.18
For the avoidance of doubt, the Chair has the discretion to adjourn a hearing and reconvene at a later date for any purpose deemed necessary by the members of the Committee.
4.

POST-HEARING

4.1

The decision of the Disciplinary Committee will be conveyed in writing to the complainant and to the respondent by the Complaint Secretary as soon as practicable after the hearing.
4.2
After the conclusion of the Disciplinary Committee hearing and any related appeal, a report of the findings of the Committee and of any sanction imposed will be made to National Executive.

APPEAL HEARING PROCEDURE

1. SUBMISSION OF APPEAL
In accordance with Rule 27(6)(c)(ii), within ten days  from the date the written notice of the resolution(s) against which the appeal lies was sent to the respondent, the respondent shall submit her/his appeal in writing (Notice of Appeal) specifying the grounds of appeal to the Complaint Secretary.
2. ARRANGEMENTS FOR APPEAL HEARINGS

2.1

Arrangements for appeal hearings shall be as set out above for Disciplinary Committee hearings.

3. PROCEDURE PRIOR TO THE APPEAL

3.1

Within [ten] days of being advised of the date of the appeal hearing (or such longer time as the Complaint Secretary may notify), the respondent and the complainant shall submit to the Complaint Secretary copies of any additional documents and/or new witness statements which were not considered at the Disciplinary Committee hearing.

3.2

The Complaint Secretary shall effect a simultaneous exchange of new documents and witness statements between the complainant and the respondent.

3.3

At least five days prior to the appeal hearing the Complaint Secretary shall forward to all parties a revised consolidated bundle including all documents and witness statements presented to the Disciplinary Committee together with those new documents and witness statements submitted by the complainant and the respondent for the appeal.

3.4

Neither the respondent nor the complainant will be permitted to table at the hearing, or to refer to in evidence, any document which is not included in the revised consolidated bundle.

4. PROCEDURE AT THE APPEAL HEARING

4.1

Appeal hearings shall be conducted in accordance with the procedures set out above for Disciplinary Committee hearings.

5. POST-APPEAL HEARING

5.1

The decision of the appeal committee will be conveyed in writing to the complainant and to the respondent by the Complaint Secretary as soon as is practicable after the hearing.
5.2
After the appeal, a report of the findings of the first and appeals committees together with any sanction imposed shall be made to National Executive.

5.3
After adoption by National Executive, the report of findings and sanctions imposed will be published to Local Associations in the Executive District of the Respondent.

5.4
Pending the publication of the report made to National Executive, the findings of the first and appeals committees together with details of any sanction imposed shall be strictly private and confidential.

Appendix 2
Presented to Officers 17th November 2008 and to Executive 5th December 2008

Revised Mediation Protocol

(The Conciliation Protocol has been revised following advice from ACAS and the training undertaken by Past Presidents of the Union)

1.
Purpose

1.1
This Protocol is for use in Rule 27 complaints where the Ex-President deems that the complaint is suitable for conciliation under Rule 27 4 (b) (ii) and the parties agree, or in circumstances where members of a Local Association have requested mediation to prevent the escalation of a dispute. Mediation is only appropriate if all the parties agree to it. 

1.2
Mediation in these circumstances will seek to help the parties to use joint problem solving techniques where there is a dispute between individuals or groups of individuals. It will assist the parties to explore their perceptions, positions and stories and identify options for resolution and settlement. It is a process which is more suitable for relationship difficulties. 

1.3
The Mediator will play an active role in helping the parties find a way forward but will not force a settlement if the parties cannot agree. In the first part of the proceedings the Mediator will meet with the parties separately until they are in a position to meet each other. 

1.4
A written agreement will be signed by the parties and witnessed by the Mediator if the process is successful. The agreement will be circulated to the parties and to the Complaint Secretary for the record. The agreement will aim to contain workable objectives.  

1.5
If agreement cannot be reached, the Mediator will make a statement to that effect.

1.6
Mediation will not be appropriate in cases of financial irregularity, election malpractice, intimidation and extreme prejudiced relating bullying, family or marital disputes. It is also not appropriate when one of the parties is a non-union member.

2.
Confidentiality

2.2
Discussions which take place in mediation are confidential. Nothing said to the Mediator in separate meetings is to be passed on to anyone else without the permission of the person who said it. Nothing said in joint meetings is passed on without the agreement of both parties. The parties also undertake to keep the mediation discussions confidential and not to call upon the mediator to give evidence in any future proceedings.

2.3
The Mediator will also abide by the rule of confidentiality.  The only exception will be where serious misconduct under the Union’s rules is revealed or a breach of the law which is not part of the dispute. In those circumstances the Mediator will have a duty to pass the information on to the Complaints Secretary for the attention of the Officers. The Mediator will inform the relevant party of his/her intention.

2.4
Evidence presented to the Mediator can be presented at a later hearing but direct evidence coming out of the mediation will not be admissible and neither will the Mediator be required to give evidence in other proceedings. This includes information as to whether a party indicated his/her willingness to settle the dispute with an agreement.

2.5
The agreement at the end of the process will be circulated as 1.4 above and to any other persons for the purpose of implementation or enforcement. If that is to be the case the persons receiving it should be agreed between the parties prior to the conclusion of proceedings.

3.
Mediators

3.1
The Mediators for the NASUWT will be Past-Presidents of the Union who have recent experience of Union work but who do not now hold any office within the Union and who have completed the ACAS course designed for the purpose. The General Secretary will identify the Mediator from the pool of Past-Presidents who have volunteered and trained for the role.

3.2
The Mediator chosen for the process will have no prior knowledge of the dispute and declare that at the outset in writing.

3.3
The Mediator is an agent of the Union and therefore will not act in a way which is prejudicial to the interests of the Union. S/he will be expected to act in accordance with the Rules of the Union and this Protocol.

3.4
Mediators will be available to discuss the mediation process with the parties prior to the process.

3.5
The Mediator will provide the parties with a safe environment and will be sensitive to their needs.

4.
Venue

4.1
The venue for the mediation will normally be Rednal.

5.
Duration

5.1
The duration of the mediation will usually be one day but in circumstances where the matter is complex, agreement may be reached between the parties for a two day process.

6.
Documentation

6.1
This will come from the parties; it may contain documents already presented under Rule 27 which the parties want to submit to the Mediator or something written specifically for the Mediator by the parties laying out the reasons for the dispute. It will also include the Past President’s decision with the reasons to offer conciliation in a Rule 27 complaint. Documentation from third parties will not be used unless the parties agree.

6.2
The Mediator will have this documentation at least seven days in advance of the mediation process. It is the parties’ responsibility to provide this.

6.3
The process is not one where witness evidence or witnesses are called. 

7.
Special Needs

7.1
The parties will advise the Mediator if they have any special needs prior to the mediation process.

8.
The Mediation

8.1
The Mediator will explain the purpose and principles of mediation to the parties, including the role of the Mediator and to be clear that the Mediator will challenge any discriminatory language or behaviour.

8.2
The parties will agree to treat each other and the Mediator with respect, to conduct themselves calmly and patiently, to be open and honest in their dealings and to listen to each other.  They will agree to keep any admissions or information from the mediation process confidential.

8.3
The mediation process will provide uninterrupted time for each party to explore their position and to think things over. Either party may ask for a break or time out or the Mediator may suggest that.

8.4
The parties will meet separately with the Mediator, if necessary to explore the reasons for the dispute and the differences between the parties.

8.5
The Mediator will encourage communication, identify people’s concerns about the issues, summarise the position of each party and an agreed agenda will be drawn up. 

8.6
If the parties are able they will meet with each other and using the agreed agenda, explore with the help of the Mediator the possibilities for a resolution.

8.7
If agreement for resolution can be reached the parties will draft that agreement with the help of the Mediator. 

8.8
The agreement will be signed by the parties and witnessed by the Mediator.

8.9
If agreement cannot be reached, the Mediator will make a statement to that effect which will be signed by the parties.

8.10
At any time either party may call for a halt to the process. 

8.11 Either party will have the right to pursue the dispute under the Union’s 

rules whilst respecting the confidentiality of the mediation process, if the mediation process does not resolve the issue.

MJH

October 2008

� In the absence of the member of staff nominated by the General Secretary as Complaints Secretary, another member of staff may act in his/her place and any reference to the Complaints Secretary in this protocol will, where appropriate, refer to such other member of staff acting as Complaints Secretary.


� Conciliation, in general, should be offered in all cases other than those where in the opinion the of Ex-President either (1) disciplinary proceedings are inevitable and there is no realistic prospect of conciliation being successful or where it is, by the nature of the complaint, inappropriate; or (2) where the complaint is either frivolous or vexatious.


�  There will be no report from the Ex-President, where the respondent admits the complaint in full.
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